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DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 
ISCFRPart  806 

Direct  Investment  Surveys;  Mandatory 
Reporting  Requirement 

agency:  Bureau  of  Economic  Analysis, 

Commerce. 

action:  Final  rules. 

summary:  This  document  amends  the 
rules  to  institute  a  mandatory  reporting 
requirement  for  (1)  a  statistical  survey  of 
a  U.S.  business  enterprise  at  the  time  a 
10  percent  or  more,  direct  or  indirect, 
voting  interest  in  it  (whether  it  is  an 
incorporated  or  unincorporated  entity)  is 
secured  by  a  foreign  person;  (2)  to 
require  the  reporting  of  a  purchase  of  a 
business  segment  or  operating  unit  of  a 
U.S.  business  enterprise  by  an  existing 
U.S.  affiliate  of  a  foreign  person;  and  (3) 
to  require  certain  information  to  be 
reported  by  other  parties  to  such 
investment  transactions  (the  foreign 
parent,  and  existing  U.S.  affiliate  of  a 
foreign  person,  and  persons  assisting  or 
intervening  in  the  purchase  or  sale  of 
such  investment  interests).  The  purpose 
of  this  amendment  is  to  further 
implement  the  President's 
responsibilities  under  the  International 
Investment  Survey  Act  of  1976.  These 
responsibilities  were  delegated  to  the 
Secretary  of  Commerce  in  Section  3  of 
Executive  Order  11961  of  January  19, 
1977. 

EFFECTIVE  DATE:  The  rules  are  effective 
as  of  January  1, 1979  and  reports  are 
.  required  for  all  covered  transactions 
occurring  on  or  after  January  1, 1979. 
(Note  that  the  45-day  due  date 
established  in  the  reports  themselves 
shall  run  from  the  publication  date  of 
these  final  rules  for  all  covered 
transactions  taking  place  prior  to  the 
publication  date.) 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L.  Bomkamp,  Chief,  Foreign  Direct 
Investment  in  U.S.  Branch,  International 
Investment  Division,  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230, 
202-523-0547. 

SUPPLEMENTARY  INFORMATION:  On 

December  13, 1978  (43  FR  58194)  the 
Department  of  Commerce  published  a 
notice  of  proposed  rulemaking  to  amend 
the  rules  regarding  the  institution  of  a 
mandatory  reporting  requirement  which 
was  essentially  the  same  as  that 
contained  in  the  “Summary"  above. 

These  final  rules  and  the  forms  reflect 
changes  made  as  a  result  of  comments 


received  from  interested  parties, 
including  members  of  the  general  public. 
The  major  changes  are: 

l.Form  BE-13  itself  and  Schedule  C 
have  been  combined  and  labeled  Form 
BE-13A;  Schedules  A  and  B  have  been 
combined  and  labeled  Form  BE-13B: 
and  Schedule  D  has  been  made  a 
separate  form  and  labeled  Form  BE-14. 
These  changes  did  not  necessarily  lead 
to  an  increase  or  decrease  in  the  amount 
of  information  being  reported  other  than 
the  addition  of  a  checkbox  to  indicate 
type  of  transaction  covered  or  the 
person  by  or  for  whom  the  report  is 
being  completed.  This  addition  and 
some  rewording  of  the  questions, 
permitted  the  reduction  in  the  number  of 
separate  schedules  without 
substantially  altering  the  content  of  the 
surveys. 

2.  A  number  of  financial  and  operating 
data  items  were  eliminated  from  the 
new  Form  BE-13A  and  the  requirement 
that  the  totals  for  twenty-five  items  also 
be  disaggregated  by  State  has  been 
dropped.  A  few  items  were  added  or 
further  subdivided.  The  overall  effect  is 
a  sizeable  reduction  in  the  data  to  be 
reported. 

3.  An  exemption  level  of  $500,000.00 
(of  assets,  cost  of  acquisition,  or 
capitalization  of  a  joint  venture, 
including  loans  from  the  joint  venturers, 
as  appropriate)  has  been  instituted  in 
order  to  eliminate  reporting  of  relatively 
small  investments. 

4.  Form  BE^13A  excludes  certain 
information  that  previously  was  to  be 
required  on  Schedule  C;  instead,  that 
information  is  now  included  on  Form 
BE-13B.  Specifically,  information  on  the 
financing  of  an  investment  by  an 
existing  U.S.  affiliate  that  acquires  a 
U.S.  business  enterprise,  business 
segment,  or  operating  unit  and  merges  it 
into  its  own  operations  will  be  reported 
on  Form  BE-13B  rather  than  on  Form 
BE-13A. 

5.  Form  BE-14  expands  the  coverage 
of  former  Schedule  D  to  require 
reporting  by  a  U.S.  person  that  enters 
into  a  joint  venture  with  a  foreign 
person  to  create  a  U.S.  business 
enterprise. 

6.  The  wording  of  Form  BE-14  makes 
explicit  that  reporting  is  required  of  U.S. 
persons  assisting  or  intervening  in  the 
purchase  or  sale  of  covered  direct 
investment  interests,  such  as  real  estate 
brokers,  business  brokers,  and 
investment  bankers,  rather  than  just  by 
intermediaries  with  a  continuing 
relationship  with  a  foreign  investor. 

Authority:  Pub.  L  94-472.  22  U.S.C  3101- 
3108. 


In  consideration  of  the  foregoing.  Part  806. 

15  CFR,  is  amended  as  set  forth  below. 

Elsa  A.  Porter, 

Assistant  Secretary  for  Administration. 

In  §  806.15,  strike  present  paragraph 
(g)(2):  renumber  present  paragraph  (g)(3) 
to  (g)(2);  and  add  new  paragraphs  (g)(3) 
and  (g)(4)  as  follows: 

S  806.15  Foreign  direct  investment  in  the 
United  States. 

*  *  *  «  * 

(g)  *  *  * 

(3)  BE-13 — Report  on  a  Foreign 
Person's  Establishment,  Acquisition,  or 
Purchase  of  the  Operating  Assets  of  a 
U.S.  Business  Enterprise,  including  Real 
Estate.  Reporting  under  this  survey 
consists  of: 

(i)  Form  BE-13A:  Form  for  a  U.S. 
Business  Enterprise,  Business  Segment, 
or  Operating  Unit  that  has  been 
Established  or  Acquired  by  a  Foreign 
Person  or  Existing  U.S.  Affiliate  of  a 
Foreign  Person — to  be  completed  either: 

(A)  by  a  U.S.  business  enterprise 
when  a  foreign  person  establishes  or 
acquires  directly,  or  indirectly  through 
an  existing  U.S.  affiliate,  a  10  percent  or 
more  voting  interest  in  that  enterprise, 
including  an  enterprise  that  results  from 
the  direct  or  indirect  acquisition  by  a 
foreign  person  of  a  business  segment  or 
operating  unit  of  an  existing  U.S. 
business  enterprise  that  is  then 
organized  as  a  separate  legal  entity;  or 

(B)  by  the  existing  U.S.  affiliate  of  a 
foreign  person  when  it  acquires  a  U.S. 
business  enterprise,  or  a  business 
segment  or  operating  unit  of  a  U.S. 
business  enterprise,  that  the  existing 
U.S.  affiliate  merges  into  its  own 
operations  rather  than  continuing  or 
organizing  as  a  separate  legal  entity. 

Exemptions 

Total 

(a)  Real  estate  held  exclusi  vely  for 
personal  use  and  not  for  prontmaking 
purposes  is  exempt  from  being  reported.  A 
residence  that  is  leased  by  an  owner  who 
intends  to  reoccupy  it  is  considered  real 
estate  held  for  personal  use. 

(b)  An  existing  U.S.  affiliate  is  totally 
exempt  from  reporting  the  acquisition  of  a 
U.S.  business  enterprise,  or  a  business 
segment  or  operating  unit  of  a  U.S.  business 
enterprise,  that  it  then  merges  into  its  own 
operations,  if  the  total  cost  of  the  acquisition 
was  $500,000.00  or  less. 

Partial 

An  established  or  acquired  U.S.  business 
enterprise,  as  consolidated,  is  partially 
exempt  if  its  total  assets  (not  the  foreign 
parent's  or  existing  U.S.  affiliate's  share)  at 
the  time  of  acquisition  or  immediately  after 
being  established,  were  $500,000.00  or  less 
and  it  does  not  own  200  acres  or  more  of  U.S. 
land.  (If  it  owns  200  acres  or  more  of  0  S. 
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land,  it  must  report  regardless  of  the  value  of 
total  assets.)  If  partially  exempt,  the 
established  or  acquired  U.S.  business 
enterprise  must  still  file  a  Form  BE-13A,  but 
only  Part  I  and  items  5  through  19  of  Part  II 
need  be  completed,  and  a  notation  made 
giving  the  value  of  assets  and  the  number  of 
acres  of  U.S.  land  owned. 

(ii)  Form  BE-13B:  Form  for  Foreign 
Person,  or  Existing  U.S.  Affiliate  of  a 
Foreign  Person,  that  Establishes  or 
Acquires  a  U.S.  Business  Enterprise,  or  a 
Business  Segment  or  Operating  Unit  of  a 
U.S.  Business  Enterprise — to  be 
completed  either: 

(A)  By  a  foreign  person  when  it 
establishes  or  acquires  a  direct  voting 
interest  in  a  U.S.  business  enterprise 
that  become  its  U.S.  affiliate,  or  for  the 
foreign  person  by  the  established  or 
acquired  U.S.  business  enterprise  to  the 
extent  it  has  or  can  secure  the 
information:  or 

(B)  By  an  existing  U.S.  affiliate  of  a 
foreign  person  when  it  establishes  or 
acquires  a  direct  voting  interest  in  a  U.S. 
business  enterprise  of  such  a  magnitude 
that  the  established  or  acquired 
enterprise  becomes  a  U.S.  affiliate  of  the 
foreign  person,  i.e..  the  foreign  person 
thereby  acquires  an  indirect  (or  direct 
and  indirect)  voting  interest  of  10 
percent  or  more  in  the  established  or 
acquired  U.S.  business  enterprise;  or 

(C)  By  an  existing  U.S.  affiliate  of  a 
foreign  person  when  it  acquires  a  U.S. 
business  enterprise,  or  a  business 
segment  or  operating  unit  of  a  U.S. 
business  enterprise,  and  merges  it  into 
its  own  operations. 

A  separate  Form  BE-13B  must  be 
completed  by  or  for  each  foreign  parent, 
or  by  each  existing  U.S.  affiliate,  that 
has  established  or  acquired  a  direct . 
voting  interest  in  a  U.S.  business 
enterprise. 

Total  Exemption — ^The  foreign  parent  or 
existing  U.S.  alTiliate  is  exempt  from  flling  a 
BE-13B  if: 

(a)  The  entity  established  or  acquired 
consists  of  real  estate  held  exclusively  for 
personal  use  and  not  for  profitmaking 
purposes.  A  residence  that  is  leased  by  an 
owner  who  intends  to  reoccupy  it  is 
considered  real  estate  held  for  personal  use. 

(b)  The  total  cost  of  the  U.S.  business 
enterprise,  or  business  segment  or  operating 
unit  of  a  U.S.  business  enterprise,  that  is 
acquired  by  an  existing  U.S.  affiliate  and 
merged  into  its  own  operations  is  $500,000.00 
or  less. 

(c)  The  ertsblished  or  acquired  U.S. 
business  enterprise,  as  consolidated,  has 
total  assets  (not  the  foreign  parent's  or 
existing  U.S.  affiliate’s  share)  at  the  time  of 
acquisition  or  immediatley  after  being 
established,  of  $500,000.00  or  less  and  does 
not  own  200  acres  or  more  of  U.S.  land.  (If  the 
established  or  acquired  U.S.  business 
enterprise  owns  200  acres  or  more  of  U.S. 


land,  the  foreign  parent  or  existing  U.S. 
affiliate  must  report  regardless  of  the  value  of 
total  assets.) 

(4)  Form  BE-14 — Report  by  a  U.S. 
Person  Who  Assists  or  Intervenes  in  the 
Acquisition  of  a  U.S.  Business  Enterprise 
by,  or  Who  Enters  into  a  Joint  Venture 
With,  a  Foreign  Person — to  be 
completed  either  by: 

(A)  a  U.S.  person — including,  but  not 
limited  to,  an  intermediary,  a  real  estate 
broker,  business  broker,  and  a 
brokerage  house — who  assists  or 
intervenes  in  the  sale  to,  or  purchase  by, 
a  foreign  person  or  a  U.S.  affiliate  of  a 
foreign  person,  of  a  10  percent  or  more 
voting  interest  in  a  U.S.  business 
enterprise,  including  real  estate;  or 

(B)  a  U.S.  person  who  enters  into  a 
joint  venture  with  a  foreign  person  to 
create  a  U.S.  business  enterprise. 

A  U.S.  person  is  required  to  report  only 
when  such  a  foreign  involvement  is 
known;  it  is  not  incumbent  upon  the  U.S. 
person  to  ascertain  the  foreign  status  of 
a  person  involved  in  an  acquisition 
unless  the  U.S.  person  has  reason  to 
believe  the  acquiring  party  may  be  a 
foreign  person. 

If  a  U.S.  person  required  to  file  a  Form 
BE-14  files  either  Form  BE-13A  or  Form 
BE-13B  relating  to  the  acquisition  of  the 
U.S.  business  enterprise  by  a  foreign 
person,  then  Form  BE-14  is  not  required. 

Total  Exemptions — (a)  Real  estate  held 
exclusively  for  personal  use  and  not  for 
profitmaking  purposes  is  exempted  from 
being  reported.  A  residence  that  is  leased  by 
an  owner  who  intends  to  reoccupy  it  is 
considered  real  estate  held  for  personal  use. 

(b)  If  the  U.S.  business  enterprise  acquired 
has  total  assets  of,  or  if  the  capitalization 
(including  loans  from  the  joint  venturers)  of 
the  joint  venture  to  be  established  is, 
$500,000.00  or  less,  than  no  report  is  required, 
provided  the  enterprise  does  not  own  200 
acres  or  more  of  U.S.  land.  (If  it  owns  200 
acres  or  more  of  U.S.  land,  a  report  is 
required  regardless  of  the  value  of  total 
assets.) 

(FR  Doc.  7S-17427  Filed  6-5-79;  8:45  am] 
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